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charging, state law, causes of action, preempted, demurrer, mobile, regulation, unfair, tariff,
wireless, cellular phone, reasonableness, customer, rounding-up, preempt, preemption,
calculate, italics, minute, regulatory authority, preemptive, disclosure, Communications Act,
state regulation

CORE CONCEPTS - • Hide ConceRts

~ Tele~ommunicatk>ns_L.-9w :£e.Q~ral Ac~~J:ommunic511IQns Act
± See 47 U.S.C.$.§332(c)(3)(A).

~ Constitutional Law : Supremacy Clause
~ Telecommunications Law: Federal Acts: Communications Act
±42J.,L--S.C._S,_S-3J2(c)(3)(A)'s preemptive force became effective in California on August

8, 1995. A complaint of unfair business practices would then improperly involve the
state in regulating "the rates charged."

~ Constitl,.!liQna~La.~:Supremacy_Cla.use
@l Te.te_commU[licQtions_Law~Le.J~Rbony~Celiulgr, Mobile &. Wireless Carriers
~ Telecommunications Law: Federal Acts: Communications Act
±4ZU.S-,--C$._§_::132(c)(3)(A) preempts state rate and entry regulation of all commercial

mobile services, but permits state regulation of "other terms and conditions." These
other terms and conditions include such matters as customer billing information and
practices and billing disputes and other consumer protection matters; facilities siting
issues (e.g., zoning); transfers of control; the bundling of services and equipment; and
the requirement that carriers make capacity available on a wholesale basis or such
other matters as fall within a state's lawful authority.

CJ Civil PrQ~e.Qure~Jej:lding~Pr_a~tjQ;_:_D_e[ensesI--QbJe_ctLons&. Demurrers
CJ Cjyil Pro~edur~e_;~p~p~al~Standardsof Review
±A general demurrer challenges only the legal sufficiency of the complaint, not the truth

or the accuracy of its factual allegations or the plaintiff's ability to prove those
allegations. When a demurrer is sustained without leave to amend, an appellate court
determines whether there is a reasonable possibility that a cause of action can be
stated: if it can be, the court will reverse; if not, the court affirms.

CJ Civil Procedure : Pleading &. Practice : Defenses, Objections & Demurrers
~ Con.stitutiOD_aI L~;...s..uprema~Y'~CLau~
±A demurrer is an appropriate vehicle to secure a dismissal of a state law action based

on federal law preemption.

~ C9J:LstitutjQllaJ..Law : SJJPLemstc:;y_CJause.
± Federal law preemption is based on the Supremacy Clause of the federal Constitution,

U.S. Const. art VI, c1. 2, and may be demonstrated by the explicit language of a federal
statute, by an actual conflict between state and federal law, or by a federal law
exclusively occupying the "legislative field."

~ Constitutional Law: Supremacy ClauSe
@) Governments &.Legislation : Courts: Authority to Adjudicale
± State court adjudication is a form of state regulation.

@) TelecommJJnI!=ations Law: TelephonY' : Cellular, Mobile &. Wireless Carriers
~ Telecommunications Law: Federal Acts: Communications Act
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±A rate for a service, like cellular phone service, that is sold based on the length of time
that it is used necessarily includes a method of measuring that time, as well as a price
for each unit of time used; in short, the length of time for which a customer is charged
is an inseparable component of the rate. This accords with the pertinent definition of
"rate": the cost per unit of a commodity or service; a charge or payment calculated in
relation to a particular sum or quantity.

~ I~LecQ_mmJJo.Jcations-.l.,Qw_~lel~Rhony~~eJl!Jl~L,Mobile & Wireless Carriers
~ Telecommunications Law: Federal Acts: Communications Act
± Rates do not exist in isolation. They have meaning only when one knows the services

to which they are attached. In the context of cellular service, the element of time can
no more be divorced from rate than a clock from its hands.

@1 Telecommunications Law: Telephony:Celiular, Mobile & WireJessCarriers
~ leJe-':QJTlm_u~j.cj'lti.QllS~a\<·L:Federal Act~:_~_ommunicationsAct
±The term "rates charged" in 47 U.S.C.S. § 332(c)(3)(A) may include both rate levels

and rate structures for cellular providers. The states are precluded from regulating
either of these.

~ CPnstttu_tiQ[la I LaW~21,.tR[e.r.I1c;l~y__.c1au_~
@] Telecommunications Law: Telephony: Cellular, Mobile & WireJessCarriers
@1 Telecommunications Law: Federal Acts: Communications Act
± Billing increments are a necessary component of the rates charged by cellular

providers, and under ~2~S._C.S~_332(c)(3)(A),states do not have authority to
prohibit cellular providers from charging in whole minute increments.

~<:QostitutLQoaLLaw.:Sup-[emac~C~LLs...e
@1 Ielec.QmmJ,mlc~ttLons_L.aw : Telep~ony__;_CeJJu[gr.J~obile & Wireless Carriers
1m Telecommunications Law: Federal Acts : Communications Act
.±.The FCC has interpreted the "rates charged by" language in 47 U.S.C.S. § 332(c)(3)(A)

to prohibit states from prescribing, setting or fixing rates of cellular providers.

1m Telecommunications Law:. Federal Acts: Communications Act
±The "savings clause" of the Communications Act of 1934 states that nothing contained

in that chapter (of which 4LiJ-,--~._C~-,-~332(c)(3)(A)is a part) shall in any way abridge
or .alter the remedies now existing at common law or by statute, but the provisions of
the chapter are in addition to such remedies. ~LU,_S,.c_._s..,_§ 414.

~ C.QnsUtJJtiQnaJ Law : SURremi:l.cy Clause
~ Governments & L.eglSlation : Legislation: Construction & Interpretation
±A general "remedies" saving clause cannot be allowed to supersede a specific

substantive pre-emption provision-- this would render the preemption provision
meaningless.

[@ ConstitutionaJLaw:Supremacy Clause
~ Telecommunications Law:TeJephony : Cellular, Mobile & WireJessCarriers
[@ Tel~~Qmmunications Law: Federal Acts: Communications Act
.±.47 U.S.C.S. §332(c)(3)(A) specifies that no state or local government shall have any

authority to regulate the rates charged by any commercial mobile service or any
private mobile service.

@1 COllst.Jtutiol1al Law: SURLemacy Clause
@1 TelecommunicationsLaw:Telephony:Cellular,MobiJe&WireJessCarrieIs
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~ IeIeCQmDl_LJnic~JiQDtl~:t\I'L-.~EeJ:Jera I Act~_:~~Qm rTJJJ11lcaJi9JJ$ Act
±In amending 47 U.S.C.S. § 332(c)(3)(A) in 1993, Congress noted that mobile services

(i.e., cellular services), by their nature, operate without regard to state lines as an
integral part of the national telecommunications infrastructure and that § 332(c)(3)(A)
preempts state rate regulation of all commercial mobile services.

@) Constitutional Law: Supremacy Clause
±"Complete" preemption, rather than "ordinary" preemption of state law, is a much

higher standard to satisfy.

@) Constitutional Law: Supremacy Clause
~ Ielecommunications l.aw_:_Telephony--=--CelLLJ-'~I,Mobile & Wireless Carriers
~ Telecommunications Law: Federal Acts: Communications Act
±Federallaw may apply, in an ordinary preemptive way, if resolution of a plaintiff's

challenges requires a court to assess the reasonableness of billing practices.

@) Constitutional Law: Supremacy Clause
~ TelecommunicationsLaw: Telephony: Cellular,Mobile & Wireless Carriers
~ TeJeCQmmunicatlons L_a.'tL;_Ee~:L~[al Acts......:_CommLJni~ations Act
±On August 8, 1995, 47 U.s.C.S.§ 332(c)(3)(A) became effective in California after the

FCC denied California's petition to retain regulatory authority over cellular rates.

~ CO_l1stituJl()naLLa.'!:"L;_S_LJP[em~t(::y-.-Cla~LJs...e
@) Telecommunications Law: Federal Acts: Communications Act
±57V.S...-C-,-S,.§_3.32(c)(3)(A) does not preempt a plaintiff from maintaining a state law

action in state court for an alleged failure to disclose a particular rate or rate practice;
§ 332(c)(3)(A) only preempts a state law action challenging the reasonableness or
legality of the particular rate or rate practice itself.

@) Constitutional Law: Supremacy Clause
~ TelecQmmuJ).Lc~,-tiQnSJ,..i::I'N_:Telephony_:_Cellular,MoblLe...& Wireless Carriers
~ Iete.<;:ommunications Law: Federal Acts: Communications Act
±47 U.S.C.S. § 332(c)(3)(A) prohibits a state from regulating the entry of or the rates

charged by any cellular service, but allows a state to regulate the other terms and
conditions, including customer billing information and other consumer protection
matters.
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Law Office of GraYr Cary, Ware & Freidenrichr William N. Kammer, Daniel T. Pascucci, Mary A.
Lehman for Defendants and Respondents Cox Communications et al.

Pacific Telesis Group Legal Departmentr Bart Kimball for Respondent and Defendant Pacific
Bell Mobile Services.

Law Office of Stevens & O'Connell, Charles J. Stevens, Stephen J. Burns, Bradley A. Benbrook
for Defendant and Respondent Bakersfield Cellular Telephone Company.

Law Office of Keker & Van Nest, Steven A.Hirsch and Loretta Lynch for Defendant and
Respondent Bay Area Cellular Telehone Co. et al.

JUDGES: DAVIS, J. We concur: BLEASE, Acting P.J., CALLAHAN, J.

OPINIONBY: DAVIS

OPINION: [*533] [***803] Recognizing the rapid growth of the cellular phone industry
and related wireless communication methods (termed "commercial mobile radio services
(CMRS)", or "commercial mobile services")r the United States Congress in 1993 amended the
Communications Act of 1934. (1LU--,_S.C~~51et seq.; Omnibus Budget Reconciliation Act
of 1993, Pub. L. 103-66 r § 6002 r 107 Stat. 312, 387-97 (1993); see In re Comcast Cellular
TelekQill._LLtigatio[1_CEJ2J'g, 199QL9_~9~uQPL_U931-_1197 (Comcast Cellular).) Pursuant
[**3] to its stated goals of deregulating CMRS while providing a basic federal regulatory

framework, Congress amended section 332 of the Communications Act to provide:

."No State or local government shall have any authority to regulate the entry of or the rates
charged by any commercial mobile service or any private mobile servicer except that this
paragraph shall not prohibit a State from regulating the other terms and conditions of
commercial mobile services." (12JJ.LS-.~C._~_332(c)(3)(A)(hereafterr § 332(c)(3)(A)), italics
added; see Comcast Cellular, SUPLQ1--_9.~~~UPP,-j3~p--,-U97.)

The plaintiffs here have sued every major provider and owner of cellular phone services and
related wireless personal communication services in California (for simplicity, we will refer to
these entities and services specifically as defendants and generically as cellular providers or
cellular services). Basically, plaintiffs object to having to pay for non-communication time
when using these services (essentially, non-talking time, including "rounding-up" to the next
full minute); they ground their objection in California's law on unfair and unlawful business
[**4] practices. (Bus. & Prof. Coder UZ20Q et seq.) The trial court sustained the

defendants' demurrer without leave to amend and entered a judgment of dismissal,
concluding that section 332(c)(3)(A) preempted these state law claims.

We conclude that plaintiffs cannot invoke state law to complain of having to pay non­
communication time after August 7, 1995; this is because .section 332(c)(3)(A)'s
preemptive force became effective in California on August 8 r 1995r and such a complaint
would involve the state in regulating "the rates charged." However, plaintiffs can invoke state
law to complain that such chargesr before and after August 8, 1995, were not disclosed; this
is because such [***804] disclosure is a "term and condition" over which the state can
exercise its laws. Plaintiffs can also claim that defendants violated their pre-August 8r 1995
tariffs on file with the California Public Utilities Commission (PUC). Accordingly, we reverse
the judgment of dismissal.

BACKGROUND

Before 1993, the regulation of cellular services was divided between federal and state
authoritiesr largely along an interstate/intrastate line. (See [*534] former 47 U.S.c. § 152
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1201.) The same cannot be said here--the plaintiffs' claims directly challenge the way
defendants calculate the length of a cellular phone call and thus the rates which are charged
for such a call. (See ibid.)

Nor does the "savings clause" in the Communications Act help the plaintiffs. ~hat clause
states that "nothing [contained] in this chapter [of which section 332(c)(3)(A) is a part] ...
shall in any way abridge or alter the remedies now existing at common law or by statute, but
the provisions of this chapter are in addition to such remedies." l4?--.U.5.c. § 414.) ,+IIA
general 'remedies' saving clause cannot be allowed to supersede [a] specific substantive pre­
emption provision"--this would render the preemption provision meaningless. ( Morales v.
Trstf1~~orld Aidin~~~Jnc,_(19Jt21_5~0:l1.L,S,3Z~.3~85-l119 L. Ed. 2d 157,_16a•. 112 S. Ct.
2~t31J')

[*540] And despite a lot of ink spilled on the issue by the plaintiffs, the interstate/intrastate
distinction is not relevant here on "the rates charged" issue. '+ [**20] Section 332(c)(3)(A)
specifies that "no State or local government shall have any authority to regulate the
rates charged by any commercial mobile service or any private mobile service " (Italics
added.) '+In amending section 332(c)(3)(A) in 1993, Congress noted that "mobile services
[i.e., cellular services] ..., by their nature, operate without regard to state lines as an
integral part of the national telecommunications infrastructure" and that section 332(c)(3)(A)
"preempts state rate ... regulation of all commercial mobile services." (H.R. Rep. No. 103­
111, p. 587; see also InJJ!_ E!.eJition.oLCaJj[Qrniq1o_B~Ji1inRegl.lla.t0fY- Authority-.Over
Iflt[Cl$tate._Ce.!!J.LlaLS~r.viceRates_Cl.9.9_SL11ECCB-,d296 [denying California's request to
extend state regulatory authority over cellular rates--see § 332, subd. (c)(3)(B).)

It is true that the court in Oe_Cc3st[Qy,-j\WA,CS'nIQC,JQ.I'J..J-,---1996J..2.3.li---Supp~41, in
dealing with contentions involving billing for non-communication time and for rounding-up
identical to those made in Comcast Cellular, stated that these contentions "challenge the
fairness of a billing practice, not [**21] the rates themselves." (9_35~---,--SuPR,_a,Lp--,-552.)

This statement, however, holds little persuasive force here. First, it was made in passing
without analysis. Second, it was made in the context of considering whether section 332(c)
(3)(A) +"completely" preempted--rather than "ordinarily" preempted--state law, a much
higher standard to satisfy. (See id._aLpp-,-S52,.5.5,S; SClnd_erS,QD,_SllRCCJ,..95_S.£_S.JJQP. aLp-,­
95L) And third, and most significantly, DeCastro suggested that +federal law may apply, in
an ordinary preemptive way, if resolution of the plaintiffs' challenges required a court to
assess the reasonableness of these billing practices. (See 9_35_E"-S_u.Qp~~..LPPL550-552.555:
see also ComcCJsLCellulaf,5LlpLa,_945LE_.$upp..atp.J2_00 [citing DeCastro in support of its
analysis].)

In the end, the gravamen of plaintiffs' complaint, as they themselves allege, is that the
defendants' actions have resulted [***809] "in subscribers, including plaintiffs, being
overcharged for service." (Italics added.) From this description, it is clear that plaintiffs
challenge the rates charged by defendants. If the states could still regulate [**22] in the
context presented by the plaintiffs here, that would undermine the 1993 amendment to
section 332(c)(3)(A), and that statute would not have "dramatically revised the regulation of
the wireless telecommunications industry." ( C.Qnn.~Q,ept,-_o1 Public_JJtilittiont_.Y......f.!.c.C.,
SLI,Qr.a,JtLF.3dat.p-,-_8.5.5.; see also Kennedy and Purcell, Section 332, 5Q Federal
ComrrUJJJlcati0 ns_L,J . aLpp--,-.55.9- 562_--1

We conclude that section 332(c)(3)(A) preempts the plaintiffs' claims to the extent that
plaintiffs challenge the defendants' charging for non-communication [*541] time, including
rounding-~p, after August 7, 1995. August 7, 1995 is the pivotal date because '+on August 8,
1995, sectIon 332(c)(3)(A) became effective in California after the FCC denied California's
petition to retain regulatory authority over cellular rates. (47 U.S.c. § 332, subd. (c)(3)(B)
["If a State has in effect on June 1, 1993, any regulation concerning the rates for any
[cellular provider] offered in such State on such date, such State may, no later than 1 year
after August 10, 1993, petition the [FCC] requesting that the State be authorized to continue
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exercising authority over such rates. If a [**23] State files such a petition [which California
did], the State's existing regulation shall, notwithstanding [the section 332(c)(3)(A)
preemption provision], remain in effect until the [FCC] completes all action (including any
reconsideration) on such petition. The [FCC] shall review such petition ... [and] shall
complete all action (including any reconsideration) within 12 months after such petition is
filed ...."; italics added]; see .:tZ--U---,-S.J:.---S332 Historical and Statutory Notes, "Effective and
Applicability Provisions" 2000 Cumulative Annual Pocket Part, p. 199, quoting section 6002(c)
(2)(A) of Public Law 103-66 [section 332(c)(3)(A) [i.e., the preemption provision] "shall take
effect 1 year after ... date of enactment [date of enactment was August 10, 1993]"]; Los
An9_e/es.J:_eljuLgr Te/epJ]Qne CQ...Y~_SI.JJ2erior CourtJ122aL6S~al. APP~11L1Q.LiJ.017, fn. 3;
[OLe.. Pc;.tltlQJl.QLCaJitornia_tQR~tClinBJ~.9ula.tQry~ALJthQdJy-'o-'Le..r IntLCl..sJate Cellular Rates~
sJ.//H'eJ,.l1 FCCBc.d 796 (August 8, 1995) [FCC order on reconsideration denying California's
request to extend state regulatory authority over cellular rates]. [**24] )

Plaintiffs note that their fifth and sixth causes of action (for discriminatory billing regarding
ring time), their seventh cause of action (for overcharging for incomplete calls in violation of
the defendants' PUC-filed tariffs and the Public Utilities Code), and their eighth and ninth
causes of action (for "lag time" disconnection charges), allege unfair and unlawful business
practices that began in January 1987. We agree with plaintiffs that these allegations, for
conduct occurring before August 8, 1995, are not preempted by section 332(c)(3)(A) since
that section's preemptive force was not in effect in California until that time.

The defendants have demurred solely on the ground of section 332(c)(3)(A) preemption. As
we have seen, before August 8, 1995, California had certain regulatory powers over cellular
rates. (See e.g., Pub. Util. Code, §_Z28; see also § 332, subd. (c)(3)(B); Los Ang~'-es Cellular
TelepflOGe_C_Q.. Y ..5.uReriQcCou.[t,..supra,95_Cal ...App,-Ath. ~'tLPP.._l_Qtl-,: 10 18~1l..._6; [aLe
E'etitLon.Qlf:.CI/ifOrDLcLtQ_KetainJ~.eg uLaJoryj'juthorlty_OveLIn.tLa..sla,teLellulilLS.eTll.L"e..Ba tes,
s.up.£a,.LtECCJ~.cd_Z.9_6..) Defendants [**25] maintain that allowing plaintiffs [*542] to
pursue the pre-August 8, 1995 portion of their "rate case" would still result in a form of
preempted state rate regulation. We disagree. Again, California could regulate cellular rates
in certain ways before August 8, 1995. n2

- - - - - - - - - - - - - - - - - - Footnotes- - - - - - - - - - - - - - - - - -

n2 In arguing that plaintiffs' claims are preempted regardless of when the conduct
complained of occurred, the defendants cite Lqndgraf v. US.I Film ProOJJcts_11994L51LU.S.
24.:t~2.L3.1128 L. .E:d,.2.d_2.29,.257,.11:l_S.._CLt4.8..3J for the principle that "a court should
'apply the law in effect at the time it renders its decision[.]'" Landgraf concerned the
applicability of a particular section of the Civil Rights Act of 1991. The passage in Landgraf
from which defendants quote states more fully: "Although we have long embraced a
presumption against statutory retroactivity, for just as long we have recognized that, in many
situations, a court should 'apply the law in effect at the time it renders its decision[.]'" (Ibid.)
Landgraf discussed the interplay of these principles, citing to a decision as an example, and
concluded, "our application of 'the law in effect' at the time of [the decision] was simply a
response to the language of the statute." (Ibid.) The same can be said here. We have simply
applied the language of the statute, section 332, subdivision (c)(3)(B).

The defendants acknowledge that plaintiffs have a federal remedy for unjust or unreasonable
cellular charges, practices, classifications and regulations that occurred after August 8, 1995.
(4Z..UcS.~C:-,-.§§ 20l(b), 207.)

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [**26]

[***810] That the pre-August 8, 1995 portion of the plaintiffs' "rate case" survives the
defendants' demurrer is most pointedly illustrated by the plaintiffs' seventh cause of action.
In that cause of action, the plaintiffs allege that the defendants billed for charges in violation
of the tariffs the defendants had to file with the PUC; this cause of action, by definition,
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In fact, in ~O!5Angele~Cel!JJjg[ Telephoo~~J::.Q!..I{~StJRerioLCourt, supra, 65 Cal. App. 4th
10J--3, the lead defendant in the case before us argued successfully that a limitation on
liability contained in its PUC-filed tariff applied to it; the relevant tariff in Los Angeles Cellular
was filed in 1989, the relevant events occurred in 1994, and the preemptive force of section
332(c)(3)(A) was not effective until August 1995. (65 CaL.8RR. 4th aU-p. 1QJ6-1017, fn. 3.)
What is sauce for the goose is sauce for the gander. A similar analysis applies to the
plaintiffs' fifth, sixth, eighth and ninth causes of action for conduct from January 1987
through August 7, 1995. We express no views on the merit of these pre-August 8, 1995
portions [**27] of these causes of action. We simply decide that these portions are not
preempted by section 332(c)(3)(A). n3

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n3 We deny the plaintiffs' first request for judicial notice, regarding the pre-August 8, 1995
tariffs filed by certain defendants with the PUc. We have upheld against demurrer the cause
of action that alleges these tariffs were violated (the seventh cause of action). Plaintiffs will
now be held to their proof.

We have also denied the plaintiffs' second request for judicial notice, which encompassed
many of the FCC rulings we have already discussed as well as some advertising materials of
the defendants.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

[*543] 3. The Plaintiffs' Challenges to the Defendants' Disclosure of the Rates
Being Charged

The plaintiffs have also alleged that defendants concealed, inadequately disclosed or
misrepresented the particular charges that plaintiffs challenge: rounding-up (second cause of
action); billing from "send to end" (third and fourth causes of action); ring time for complete
(connected) [**28] calls only (fifth and sixth causes of action); overcharging for incomplete
calls (seventh cause of action); and "lag time" disconnection (eighth and ninth causes of
action). In each of these causes of action, plaintiffs have requested generically-phrased
injunctive and restitution relief that can be applied to a nondisclosure claim.

As we have alluded to previously, +section 332(c)(3)(A) does not preempt a plaintiff from
maintaining a state law action in state court for an alleged failure to disclose a particular rate
or rate practice; section 332(c)(3)(A) only preempts a state law action challenging the
reasonableness or legality of the particular rate or rate practice itself. (See Weinberg v.
5pdnLCo£P--,_ffi.1-J..!.J., 199.6L1j;5 F.R._D. 43.1,A3a=--439; La re Long Distance
Lelecommunications Li@qtiQa_L6tb~irL.t9_82)~8_3J.L2d~L~Q3.3-634;DeCastro v. AWACS,
lac.;.5LJP..D.'L_9_3.5_E'-Supp-,_at-Pp......55Q_~5.5.1; Comcast [***811] Cellular, SUpril, 949...L5.Y.QQ..
i:lJ:uRQ.JJ99-_12QJ"; Sand.erson,-suRrQ.;_958 F._SJJP-P~p. 955-95.6; t:2ilX v. AT & T CorR·
C133.8.163...J:.aL APR. 4th 32L328-329, 33..6-=.340; Tenore, SUPLC1~2 P.2.d 104, 107, 111­
11.5; [**29] lIue S.Ql.lthw~sternBell MobiLe5j'stems; Inc-'1_S1J.Rra, F.C.C. 99-356, P 23.) This
is because +section 332(c)(3)(A) prohibits a state from regulating "the entry of or the rates
charged by" any cellular service, but allows a state to regulate "the other terms and
conditions," including "customer billing information" and "other consumer protection
matters." (See Ienore;_suRliL 962 P.2d aLR,-Lll; see also H.R. Rep. No. 103-111, p. 588.)
[**30]

Under our standard of review for a demurrer sustained without leave to amend, there is a
reasonable possibility that plaintiffs can allege state law causes of action based on
inadequate disclosure of non-communication time charges (nondisclosure as an unfair or
unlawful business practice under Business & Professions Code section 17200 et seq.), and
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sufficient remedy as part of that action (injunctive relief). (See CQmcast Cellular,_ supra, 949
E.. Supp,--atp-,-.1201.J n4 Since section 332(c)(3)(A)'s preemptive power does not apply in this
disclosure arena, the effective date of section 332(c)(3)(A) in California (August 8, 1995) is
irrelevant to these causes of action.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n4 At this juncture, we express no views on the possibility of restitution as a remedy. (See
Comcast Cellular, supraJ49 F. SUQQ,..Q.LQ. 1201~ see and compare Day v. A. & T Corp., 63
CcllJ\pp. 4th aUm. 336-3~ with Tenore v. AT&T Wireless SVCS, supra, 962 P.2d at pp.
1_Q~t·_1.15~ seealso In re Long Distance Telecommunications Litigation, supra, 831 F.2d at pp.
632-6,34.)

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [**31] [*544]
DISPOSITION

The judgment is reversed. The plaintiffs are granted leave to amend their complaint
consistent with the views expressed herein. Each side shall pay its own costs on appeal.

The petitions for rehearing by appellants Susanne Ball and Virginia Gordon; and respondents
Pacific Bell Mobile Services, Los Angeles Cellular Telephone Company, AirTouch
Communications Inc., AirTouch Cellular, Los Angeles SMSA Limited Partnership. and
Sacramento Valley Limited Partnership are denied. *

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

* The denial of Los Angeles Cellualar Telephone Company's petition for rehearing includes the
joinders by Bay Area Cellular Telephone Company, Cagal Cellular Communications
Corporation, Napa Cellular Telepone Company, Salinas Cellular Telephone Company, AT&T
Wireless Services, Inc., Stockton Cellular Telephone Company, Sacramento Cellular
Telephone Company, Redding Cellular Partnership, fresno Cellular Telephone Company, Santa
Barbara Cellular Telephone Company and Ventura Cellular Telephone Company.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

DAVIS, [**32] J.

We c.oncur:

BLEASE, Acting P.J.

CALLAHAN, J.
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Argument - Eakeley j

2 THE COURT: This is Union Ink Co., Inc. v, AT&T

3 Corp., Docket No. L-8974-99.

4 May I have the appearances of counsel?

5 MR. PINILIS: Yes, thank you, Your Honor.

6 William J. Pinilis of Kaplan, Kilsheimer & Fox. And

7 with me at counsel table is Lawrence King.

8 MR. KING: Good afternoon, Your Honor.

9 THE COURT: Good afternoon.

10 MR. &AKELEY: Good afternoon, Your Honor.

II Douglas Eakeley of Lowenstein & Sandler for defendants.

12 With me is Howard Spear, Senior Attorney with AT&T

13 Corporation and James Grant, Senior Corporate Counsel

14 with AT&T Wireless.

15 MR. GRANT: Good afternoon, Your Honor.

16 THE COURT: Okay. Mr. Eakeley, this is your

17 motion to dismiss undf!r Rule 4: 6-2 (e). I have read the

18 papers. I believe I understand the issues. Is there

19 anything you'd like to add or highlighL?

20 MR. EAKELEY: If I may just highlight a"few

21 points, Your Honor.

22 As the Court knows, we're here on a motion

23 grounded on two bases, Federal preemption and failure to.
24 state a claim. AT&T Wireless is a provider of wireless

25 or cellular communication services. Plaintiffs
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of the service that plaintiffs would receive.

Page 5
:l

2 The contract and quasi-contract claims charge

3 breach of contract on the grounds that AT&T Wireless

4 promised service of a quality higher than they actually

5 received. Damages are sought in each count. Although

6 they're not spelled out implicitly, they're all based on

7 the difference between the service as represented or

8 promised and the quality of the service actually

9 received.

10 Now two significant events occurred since the

II filing of our motion, Your Honor. The first was the

12 ruling by the Seventh Circuit Court of Appeals in

13 Bastien against AT&T Wjreless, holding that Section 332

14 of the Federal Communications Act preempted claims

15 virtually indistinguishable from those here. Both in

16 terms of their attack on the quality of service being

17 functionally equivalent to an attack on rates, which is

is preempted by Section 332, as well as the claim that AT&T

19 Wireless's infrastructure wa~ inadequate which the

20 Seventh Ci rcui t held was an imp! ied act on A'r&T .

21 Wireless's right to enter the market.

22 Plaintiffs, in essence, contend here that plan

23 customers paid too much in lighL of the blocked

24 interrupt calls they experienced and, therefore, they

25 should receive a refund. They asked the Court to engage
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in a struggle to determine what the quality of the

2 service was, the value of that service actually

Page 6
u

3 received, and the difference between that service and

4 the service value and the rates. This is prohibited

5 judicial rate setting and the cases make clear that

6 challenges to quality of a provider's cellular phone

7 service are preempted. And that, in essence, is what

8 Bastien so held and there is no case to the contrary.

9 And, indeed, the plaintiffs have not cited to any such

10 case.

11 What plaintiffs have done in response to

12 ~astien is to offer to withdraw their contract claims

13 and concede that Sastien, quote, "articulately clarifies

14 the previous unsettled state of the law and establishes

15 that those claims are not viable," end quote.

16 Not surprisingly, we agree with the plaintiffs

17 on that point. Their claims in contract are preempted.

18 But where we part company is the claim that plaintiffs

19 persist in asserting, namely that their fraud and

20 negligent misrepresentation claims are somehow not

21 preempted, but there is no principled basis for

22 distinguishing being plaintiff's controct claims and

23 their claims of misrepresentation for purposes of
•

24 preemption analysis.

25 According to plaintiffs' logical, a contract
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claim alleging that AT&T Wireless breached a promise to

2 provide reliable service is preempted, yet a consumer

3 fraud claim alleging that AT&T represented that it would

4 provide reliable service, but Lhen failed to do so is

5 not preempted. This is precisely what the plaintiffs in

6 Bastien argued and lost.

7 Resolution of the plaintiffs' remaining tort

8 and consumer fraud claims, just like the resolution of

9 the contract claims, would require the fact finder to

10 determine what the appropriate level of infrastructure

II should have been, whaL the quality of service was

12 compared to what it should have been, and what the value

13 of the service was compa~ed to the rates actually

14 charged. As Bastien holds, this is an attack on quality

15 of service and an invitation to the Court to set rates

16 and as preempted by Section 332.

17 One other preemptory portion of Section 332

18 addresses the regulation of market entry by cellular

19 phone service providers. The plaintiffs ~sk this Court,

20 as the plaintiffs did in Bastien, to determine whether

21 despite ~T&T Wireless's compliance with FCC's

22 infrastructure regulations, nonetheless, AT&T Wireless's

23 digital network is insuffi~ient or inadequate. Under
•

24 Bastieo, this is market entry regulation and is also

~ preempted.
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Now what's interesting about the fact that

Page 8
~

2 plaintiffs have withdrawn, in the face of Bastien, part

3 of their claims is that they make no attempt to

4 distinguish or justify how or why their fraud and

5 negligent misrepresentation claims can and should

6 survive notwithstanding their concession that their

7 contract claims are no longer viable.

8 Instead, they try and hide behind the labels

9 applied to their claims, contending that the Congress

10 did not intend to preempt State law claims sounding in

11 tort or consumer fraud, while conceding implicitly that

12 the Congress did intend to preempt claims sounding under

13 State law claims for contract breach. But as Bastien

14 teaches, the labels plaintiffs place on the claims will

IS nuL control. Regardless of label or what plaintiffs now

16 contend they are planning, plaintiffs ask the Court to

17 judge the quality of AT&T Wireless's service and decide

18 what that service was worth. And this again, as I said,

19 is rate regulation.

20 They also ask the Court to determine whether

21 despite compliance with network infrastructure

22 regulations, ~T&T Wireless had an inadequate

23 infrastrucLure. And again, this is an implied attack on
•

~ market entry.

~ Curiously, also in this reqard, plaintiffs
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admiL that they are challenging the adequacy of AT&T

2 Wireless's network even while trying to say they are

3 not, and that's tound at Pages 14 and 15 of their brief

4 where they say, and I quote, "Plaintiffs do not question

5 defendant's infrastructure except to the e~tent that it

6 relates to defendant's unconscionable commercial

7 practices and fraudulent and deceitful conduct." That's

8 at Pages 14 and 15 of their opposing brief.

9 And as the Seventh Circuit held in Bastien,

10 any complaint that~ and I quote, "touches on," end

11 quote, service quality or infrastructure inadequacy is

12 preempted. Indeed, plaintiffs cannot escape their own

13 complaint which is replete with allegations that AT&T

14 Wireless's network is insufficient or had insufficient

15 capacity. And we laid these out in our reply brief,

16 Judge, but I just want to cite to the Court for

17 examples, Paragraphs 9, 11, 12, 18 and 20 of the

is complaint which refer to the limited number of channels,

19 the insufficient digital network, the insufficient

20 capacity to reliab1y service subscribers, and the like.

21 Plaintiffs <llso attempt to argue that 13astien

22 is distinguishable on its [acts, but again as a simple.

n side-by-side comparison of the two complaint~ reveals,

24 and as we have summarized in the chart at Pages 6 to 7

25 of our reply brief, the two complaints are functionally
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indistinguishable. And again, there is no principled

2 basis for distinguishing the Court for holding in

3 Bastien as applied to that complaint with the complaint

4 in this case.

5 Finnlly, on the merits of the preemption

6 a~gument, plaintiffs attempt to cloak their complaint in

7 the rhetoric of disclosure. There are a seeming morass

8 of cases on the subject, I concede. However, those

9 cases break down into two distinct categories. One

10 category are cases where defendants are charged with

\1 having failed to disclose part of the rate structure or

12 billing practices, but where the reasonableness of the

13 rates, or the adequacy of the underlying service or

14 infrastructure, are not implicated. Those are true

15 disclosure cases.

16 On the other hand are the cases where service

17 quality or infrastruct.ure adequacy are challenged.

18 There is no case touching service quality or

19 infrastructure adequacy that has avoided preemption. To

20 the contrary, even the disclosure cases cited by

21 plaintiffs acknOWledge that claims involving quality of

22 service or adequacy of infrastructure are preempted

23 under Sect ion 332.

24 As a last attempt to save their remaining

25 claims from preemption, plaintiffs point to the
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preserving clauses in Section 332 itself and Section 414

2 of the Feder:a1 Communication Act.s. 332 preserves from

3 State requlation other terms and conditions. But the

4 short answer to plaintiffs' argument, again, was reached

5 by the Seventh Circuit in Bastien. This clause is to be

6 narrowly construed and only, quote, "continues to allow

7 claims that do not touch on the areas of rates or market

8 entry," end quote. And that's ~~stien, 205 F.3d at 987.

9 The Seventh Circuit and the U.S. Supreme Court

10 in the Central Office Tele~hQne case applied the same

11 analysis to Section 414 of the Federal Communications

12 Act, again reasoning that it must be construed narrowly

13 in order to preserve the Federal regulatory policy that

14 was at work in the Federal Communications Act. And as

15 the Seventh Circuit again said, to read the savings

16 clause, Section 414, extensively would abrogate the very

17 Federal regulation of mobile telephone providers that

18 the Act intended to create.

19 So in a nutshell, that's the preemption

20 argument, Your Honor. We point out, also, that ·this is

21 a preemption argument. Plaintiffs are free to assert

22 their claims, if viable, in the FCC, and that brings me

23 very good, if I might, to the motion to dismiss branch

24 of -- to thp. motion to dismiss.

25 I just want to make three points on this one,
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Your Honor. First, as its name conveys, the AT&T

2 Digital One Rate Plan is a revolutionary rate plan. One

3 r~tc for all calls, incoming or outgoing, regardless of

4 the location within the United States. The

5 advertisements upon which plaintiffs base their claim,

6 read in context, do not misrepresent any facts.

7 Granted, there may be some pUffing and some expression

8 of opinion. But if you look at the advertisements as we

9 have set them out in the Jackler (phonetic)

10 certification, they present fairly and accurately and

II plaintiffs do not contend otherwise, the facts of this

12 rate plan. No roaming or long-distance charges, one

13 rate at any time or any place a call is made or

14 rece i ved.

15 The second point is that blocked and dropped

16 calls are an inevitable part of wireless radio telephony

17 that is a consequence of the technology involved with

18 radio transmission. Cell phone users know this. And

19 the related point to that, of course, is that while

20 tocusing or seeking to get the Court to focus on~y on

21 the advertisements, plaintiffs have totally ignored the

22 contract documents. And we believe those -- well, we

23 submit that those contract documents are controlling.
24 here.

25 And what do those contract documents do? They
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make no warranty about service. That is explicit.

2 They, secundly, explicitly disclose that service is

3 subject to blocked dnd dropped calls. In other words,

4 they disclose what plaintiffs contend was omitted from

5 the advertisements. Now we also contend that there is

6 no duty to disclose in the advertisement. Again, a

7 point that plaintiffs do not even respond to. But

8 nonetheless, the contract documents themselves disclose

9 what's alleged to have been misrepresented by failure to

10 disclose in the ads and go beyond that and provide for

1\ remedies, not just -- an automatic credit if you redial

12 within the certain length of time or a manual credit if

13 you apply. And they give <.ustorners the right to cancel

14 the contract within 30 days of start of service.

15 In other words, plaintiffs claiming that they

16 received something that was virtually useless and

17 entirely unreliable had 30 dnys to test that service

18 before deciding to commit themselves to it. How could

19 they possibly have reasonably relied on a representation

20 or omission in an advertisement corrected in a contract

21 which provides, as well, a 30-day trial period? For

22 these reasons, we don't believe there are any claims

23 that sound anywhere close to fraudulent or negligent

24 misrepresp.ntation or consumer fraud. And r indeed,

25 plaintiffs don't even respond to the key points about
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the contents of t.he contract documents or their

2 controlling nature, the 30-day trial period or the

3 absence of a duty to disclose.

4 In sum, Your Honor, plaintiffs attack the

5 adequacy of AT&T Wireless's infrastructure and the

6 quality of its service. Regardless of the label they

7 apply, those remaining ~laims are preempted just as

8 their contract claims. If they have a viable claim,

9 they may present it to the FCC, but no viable claim is,

10 in fact, stated. And for one or both of these reasons,

1\ we believe that the complaint should be dismissed.

12 THE COURT: I have one question. You started

13 your advocacy by saying that since the time of the

14 filing of the complaint, two events occurred.

15 MR. EAKELEY: Yes.

16

17 other?

THE COURT: One of them is Bastien. What is the

.18 MR. EAKELEY: Plaintiffs offered to withdraw

19 their contract cla~ms and the concession that Bastien

20 vitiates those claims.

21 THE COURT: Thank you. Mr. Pi.nilis?

22 MR. PXNILIS: Thank you, Your Honor.

23 I want to start by saying that we u~derstand

24 if we're challenging rates or we're challenging market

25 entry, or we're challenging service that we're
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preempted. So there's no misunderstanding. We don't

2 challenge AT&T Wireless's right to provide lousy

3 service. We don't challenge AT&T Wireless's right as

4 long as the FCC approves it to charge a lot of money for

5 lousy service. What we challenge is what they tell the

6 public about the service they're going to provide. And

7 what they have told the pUblic in their advertisements,

8 and this case is about their advertisements, is that

9 this service, which was a revolutionary service. It was

10 digital as opposed to analog. It was going to change

II everything about wireless telephones. What they told

12 the public is this is so reliable, it's so good, it's so

13 cost-effective, that you can make your cellular phone

14 your only phone, In ~ssence, what they said to the

15 consuming pUblic is this is just as good as wire-based

16 telephones.

17 Now we don't take issue with their right to

·18 have this type of service, to charge what they charge

19 for the service, to have dropped called, to have dead

20 zones. That.' s fine. But don't tell people that' what

21 we're giving you is just as good as wire-based service

n when it's not. And that's why this is a consumer fraud

23 case and a fraud case, and a negligent misrep!esentatlon

24 case, and it's not a challenge to the rates. We don't

25 -- they're entitled to charge what the FC~ tells them
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they can charge. They're entitled to provide lousy

2 service. But what they have to do is they have to be

3 clear with the consuming public about what they're

4 providing.

5

6 absurd.

Now in their papers, they say, oh, that's

You know, that would require us to essentially

7 say in our advertisements, beware consumer, we're

8 providing lousy service, and that's not at all whaL

9 we're suggesting. What we're suggesting is don't tell

10 people that what you're prOViding is just as good and

II just as reliable as wire -- and just as cost-effective,

12 ber-ause it's not due to the problems, as wire-based

13 service.

14 To the extent that the complaint talks about

15 the lack of capacity and the problems with the service,

16 it is to explain why the advertisements are misleading,

\7 and that's why the complaint gets into t.hose things.

~g And by the way, in counsel's papers, they provide a

19 nice, little grid which purports to compare one

20 complaint to the other complaint, but what it doesn't do

2\ is a complete job. It doesn't talk abont Paragraph 19

n of the complaint which goes through the specific

23 misrepresentations that we allege suggest to ?onsumers

24 that this is just as good as wire-based service.

25 And counsel talks about reading the


